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NORTH DAKOTA LAW REVIEW

[VOL. 37

The North Dakota legislature enacted a statute7 which adopted the principles laid down in the Collyers and BettoloO decisions. These two decisions
give the shopkeeper more leeway to detain individuals suspected of larcency.
This statute attempts to do away with the traditional old common law and
case law rules which up to now have presented substantial difficulties in the
shoplifting area. The common law rule that a private person could arrest for
a misdemeanor only when it amounted to a breach of the peace has been
broadened by statute.' 0 Nevertheless, if the evidence is uncontroverted, the
question of probable cause is one of law for the court.". When the facts are
controverted and the evidence conflicting, then the determination of their
legal effect by the court is necessarily hypothetical, and the jury is to be told
that if it finds the facts in a designated way, then such facts do or do not
12
amount to probable cause.
The North Dakota Shoplifting Act-shall provide the much needed protection
that merchants in North Dakota have long been seeking.
JOHN

THORSON,

JR.

FOOD - LIABILITIES FOR INJURIES - APPLICABILITY OF RES IPSA LOQUITUR BURDEN OF PROOF'IN CIVIL ACTION. - Plaintiff brought an action for damages

allegedly suffered when he swallowed a paper clip which the Coke bottle
contained. The trial court granted a verdict for the defendants and the plaintiff appealed. The Supreme Court of Utah held, two justices dissenting, that
the res ipsa loquitur doctrine was inapplicable and that recovery for breach
of warranty of the adulteration statute was properly denied. Milligan v. Coca
Cola Bottling Co. of Ogden, 354 P.2d 580 (Utah 1906).
The majority opinion in this case relied on Jordan v. Coca Cola BottlingCo.
of Utah,' in which the court held that the only time that the doctrine of res
ipsa loquitur should apply to a sealed product is when the plaintiff has shown
that there was an absence of opportunity for tampering. Utah has joined a
minority group of states that hold, in an action to recover against a manufacturer of food sold in a sealed container and shown to have contained a foreign
substance, proof in addition to proof of the presence of the foreign substance
in the food is necessary to make out a submissable case on the manufacturer's
negligence.2 However, the majority holding in this case' makes it virtually imStores, Inc., 11 Cal. App. 2d 430, 54 P.2d 24 (1936); Teel v' May Dept. Stores Co., 348
Mo. 696, 155 S.W.2d 74 (1941); But see Great Atl. & Pac. Tea Co. v. Smith, 281 Ky.
583, 136 S.W.2d 759 (1939).
7. N.D. Laws 1959, c. 128, "An act to exempt from civil or criminal liability any
police officer, merchant or merchants employee who takes into custory or detains any person who he has probable cause to believe has committed larcency of goods held forsale."
8. Collyer v. H. S. Kress Co., 5 Cal. 2d 175, 54 P.2d 20 (1936).
9. Bettolo v. Safeway Stores, Inc., 11 Cal. App. 2d 430, 54 P.2d 24 (1924).
10. Restatement, Torts § 119 (1934). See e. g., Calif. Pen. Code, § 837, 111. State. c.
38, § 657 (1959). These statutes lump felonies and misdemeanors together and thereby
allow a private person to arrest for either a felony or a misdemeanor committed in his
presence.
11. Gooch v. Wachowiak, 352 Mich. 347, 89 N.W.2d 496 (1958); Harrier v. Montgomery Ward & Co., 124 Mont. 295, 221 P.2d 428 (1950).
12. Aitken v. White, 93 Cal. App. 2d 134, 208 P.2d 134 (1949); Miller v. Lee, 66
Cal. App. 2d 778, 153 P.2d 190 (1944).
1. 218 P.2d 660 (Utah 1950).
2. Swenson v. Purity Baking Co., 183 Minn. 289, 236 N.W. 310 (1931); Dail v.
Taylor, 151 N.C. 284, 66 S.E. 135 (1900); Coca Cola Bottling Works v. Sullivan, 178
Tenn. 405, 158 S.W.2d 721 (1942).
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possible for a consumer to present particularized proof as to the manufacturer's negligence.3
4
The dissenting judges relied on Crystal Coca Cola Bottling Co. v. Cathey.
The trial judge in this case placed the question of whether the res ipsa loquitur
doctrine applied properly before the jury or circumstantial evidence which
might well justify a finding by the jury that it did apply. The dissent in
the instant case thought it very improbable that some evilly disposed person
took the cap off the Coke bottle and inserted the foreign substance after
the bottle left defendant's control. The dissent quoted favorably from Ruther5
ford v. Coca Cola Bottling Co.
6
The Jordan Case, and the instant case well illustrate the present stand of
the Utah Supreme Court upon the extent of control necessary for the defendant to have over the offending instrumentality in order to make out a case of
res ipsa loquitur. The element of control has not received the extension (consisting primarily of a relaxation of the requirement of exclusive control) in
order to make the doctrine applicable to new situations in this jurisdiction
which have characterized the application of the doctrine in other jurisdic7
tions.
Since no case in point has reached the North Dakota Supreme Court, it appears that North Dakota would follow the numerical weight of authoritys and
support the application of res ipsa loquitur in contaminated food and beverage
cases.
WM. J. WARD.

GAS PANY

FRANCHISES, PRIVILEGES, AND POWERS IN GENERAL -

PIPELINE COM-

SELLING NATURAL GAS TO DISTRIBUTORS AND INDUSTRIAL USERS NOT A

PUBLIC UTILrry. - The Colorado Interstate Gas Company operates a natural
gas pipeline which transmits gas from Texas, Oklahoma and Kansas, and serves
most of the major cities on the eastern slope of Colorado selling gas to public
utilities for resale. It also sells gas directly to eleven customers who use gas
1
for their own needs and purposes. The Colorado Public Utilities Commission, on the basis of these facts, found Interstate to be a public utility and
ordered it to apply for a certificate of public convenience and necessity. The
district court reversed the order of the commission. On appeal the Supreme
Court of Colorado held, two justices dissenting, that the company's action in
selling. gas to eleven customers directly does not make it a public utility as
3. Jordan v. Coca Cola Bottling Co., 117 Utah 578, 218 P.2d 660 (Utah 1950) (dissenting opinion).

4.
5.
6.
7.

See also Keller v. Coca Cola Bottling Co., 330 P.2d 346 (1958).

83 Ariz. 13, 371 P.2d 1094 (1957).
142 W.Va. 681, 97 S.E.2d 803 (1957).
218 P.2d 660 (Utah 1950).
See Rutherford v. Huntington Coca Cola Bottling Co., 142 W.Va. 681, 97 S.E.2d

803, 808 (1957).

8. Dr. Pepper Co. v. Brittain, 234 Ala. 548, 176 So. 286 (1937); Southwestern Coca
Cola Bottling Co. v. Northern, 65 Ariz. 172, 177 P.2d 219 (1947); Coca Cola Bottling
Co. v. Spurlin, 199 Ark. 126, 132 S.W.2d 828 (1939); Dalton Cpca Cola Bottling Co. v.
Watkins, 70 Ga. App. 790, 29 S.E.2d 281 (1944); Coca Cola Bottling Works v. Williams,

111 Ind. App. 502, 37 N.E.2d 702 (1941); Coca Cola Bottling Works v. Petty, 190
Miss. 631, 200 So. 128 (1941).
,

1. Re Colorado Interstate Gas Co., Colorado Public Utilities Commission, 27 I.U.R.3 1
85 (1959) "It is istimated that Interstate sells 25 to 35 per cent of its total volume
directly to ultimate consumers the balance is sold to regulated intrastate public utilities for
resale."

